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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, counsel or self-represented parties email Department 07 to request 

argument and to specify the issues to be argued. Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no 

later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 7’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 1.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
The hearing is continued to March 5, 2021, at 9:00 a.m., in Department 07. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
The hearing is continued to March 5, 2021, at 9:00 a.m., in Department 07. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY WINDELER DEVELOPMENT GROUP, INC., ROBERT FITZSTEPHENS 
* TENTATIVE RULING: * 
 
The hearing is continued to March 5, 2021, at 9:00 a.m., in Department 07. 
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 4.  TIME:  9:00   CASE#: MSC19-00180 
CASE NAME: COLWELL VS. DICKSON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Postponed to 3/29/21 at 8.30 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00180 
CASE NAME: COLWELL VS. DICKSON 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED FOR FAILURE 
TO PROSECUTE & FOR ATTY. KORN'S FTA 1/5/21 
* TENTATIVE RULING: * 
 
Discharged. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00180 
CASE NAME: COLWELL VS. DICKSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of COLWELL FILED BY 
SCOTT DICKSON 
* TENTATIVE RULING: * 
 

The demurrer to the first amended complaint is sustained with leave to amend. 

Plaintiffs have until February 19, 2021 to file a second amended complaint.  

There are a number of procedural problems here. First, Scott Dickson was never named 

in this case and thus, it is not clear if he may properly bring a demurrer. Assuming, however, 

that he may bring a demurrer at this time, the demurrer relies on facts outside the complaint. 

These facts might be appropriate for judicial notice, however, no request was made and copies 

of the documents subject to judicial notice were not included. (See California Rules of Court, 

Rule 3.1306(c).)  

What is apparent from the first amended complaint, is that it does not allege compliance 

with the creditor’s claim requirements and does not name the personal representative of Holton 

Dickson’ estate. Thus, the demurrer can be sustained on these grounds, but Plaintiffs are given 

leave to file a second amended complaint. The personal representative may raise the issues 

related to Probate Code sections 9353 and 9370 by demurrer or an appropriate motion.  

In the future, the Court would appreciate additional briefing on this issue. The Court 
would especially like to see a discussion of cases like this one where a complaint was filed 
before the creditor claim, but the personal representative was not added to the case within the 
time limit. For example, Radar v. Rogers (1957) 49 Cal.2d 243 involves a similar factual 
situation, but older versions of the statutes that may raise a question about the applicability of 
that case. 
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 7.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED 
CROSS-COMPLAINT FILED BY CHRISTINA MARTA MARRA, MARIAN NINA 
* TENTATIVE RULING: * 
 
Unopposed motion is granted.  The second amended cross-complaint is to be served and filed 
no later than 2/16/21 and any responsive pleading by no later than 3/15/21. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR SANCTIONS FOR VIOLATION OF COURT ORDER 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-02319 
CASE NAME: LAKEVIEW LOAN VS ROJAS 
HEARING ON MOTION TO/FOR AMENDED JUDGMENT FILED BY LAKEVIEW LOAN 
SERVICING LLC 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY CITY OF ELK GROVE 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for leave to file the proposed Second Amended Complaint is granted.  
Plaintiff shall file and serve the original of this amended pleading on or before February 19, 
2021. 
 
 The Court finds that California’s policy favoring the amendment of pleadings all but 
mandates granting plaintiff’s motion under the circumstances of this case.  (See, Mesler v. 
Bragg Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory 
six weeks before trial was error].)  Plaintiff has been reasonably diligent in seeking leave to 
amend, and the objecting defendants have not demonstrated any form of substantial prejudice. 
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 The Court further notes that no trial date has yet been set, so that the general rule stated 
in the Landis decision is applicable: 
 

We have been unable to find any case in which denial was upheld where 
the sole basis on which the court relied was lack of diligence at a stage in the 
proceeding where pretrial or trial had not been set.  In light of current pretrial 
practices, it seems unreasonable to deny a party the right to amend where 
the only apparent hardship to the defendants is that they will have to defend. 

 
(Landis v. Superior Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557.  See also, 
Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75-76 [“prejudice and detriment are not 
synonymous”].) 
 
 Finally, the Court finds that it should defer a consideration of the substantive merits of 
the proposed amended complaint for future proceedings.  (See, Atkinson v. Elk Corp. (2003) 
109 Cal.App.4th 739, 760 [“we believe that the better course of action would have been to allow 
[the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in other 
appropriate proceedings”].)  The objecting defendants are free to demur to the Second 
Amended Complaint, if they so choose. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01290 
CASE NAME: NADERZAD VS WHIRLPOOL CORP. 
HEARING ON DEMURRER TO COMPLAINT of NADERZAD FILED BY CSAA 
INSURANCE SERVICES, INC. 
* TENTATIVE RULING: * 
 

CSAA’s general demurrer to the seventh cause of action is sustained with leave to 
amend. The complaint fails to allege facts sufficient to state a cause of action for negligence. 
Any amended complaint must filed and served by February 16, 2021. 

There is no tort liability for spoliation of evidence. (See Temple Community Hospital v. 
Superior Court (1999) 20 Cal. 4th 464, 466; Cedars-Sinai Medical Center v. Superior Court 
(1998) 18 Cal. 4th 1, 17–18; Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1088–
1090.) While plaintiff’s opposition focuses on the lack of an insured/insurer relationship here, the 
lack of tort liability is independent of CSAA’s identity as an insurance company. Theoretically, 
however, plaintiff may be able to set forth additional facts that support a cause of action based 
in contract, as some cases have suggested. (See, e.g., Cooper v. State Farm Mutual 
Automobile Ins. Co. (2009) 177 Cal.App.4th 876.)  

Although CSAA’s notice states uncertainty as a separate grounds for the demurrer, the 
memorandum contains no argument or authority on this point and, as such, it is waived. (See 
Cal Rules of Court, Rule 3.1113(a).) 
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12.  TIME:  9:00   CASE#: MSC20-02192 
CASE NAME: CARMEN ALMQUIST VS RICHARD MOO 
HEARING ON DEMURRER TO COMPLAINT of ALMQUIST FILED BY RICHARD D 
MOORE, MARY MOORE, JENNIFER MOORE 
* TENTATIVE RULING: * 
 
Unopposed motion is granted, however, with leave to amend by not later than 2/16/21. If the 
first amended complaint is not timely served and filed by that date the case will be dismissed 
with prejudice. 
 

  

13.  TIME:  9:00   CASE#: MSN15-2160 
CASE NAME: MATTER OF 970 COUNTRY GLEN LN 
HEARING ON MOTION TO/FOR CLAIM FOR SURPLUS FUNDS FILED BY 
JENNIFER KOEN, DONALD A KOEN 
* TENTATIVE RULING: * 
 
The surplus funds need to be distributed but since it is not disputed that the property is 
community property it should be equally divided between Jennifer Koen and Donald A Koen. In 
the event that this ruling is timely contested, appearance by court call will be required at 10 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSN19-1530 
CASE NAME: ZWAHLEN VS. TEXIERA 
HEARING ON PETITION TO COMPEL ARBITRATION AND REQUEST FOR ATTY. FEES 
FILED BY STEVE TEXIERA 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 
 

  

15.  TIME:  9:00   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS COUNTY OF CONTRA C 
HEARING ON MOTION TO/FOR AN EXPEDITED STATUS CONFERENCE FILED BY 
JANE DOE 
* TENTATIVE RULING: * 
 
Motion is denied. Proofs of service are invalid. 
 

  

16. TIME:  9:00   CASE#: MSN20-1930 
CASE NAME: RE TODD RAGLAND 
HEARING ON APPROVAL FOR TRANSFER OF STRUCTURED (FILED BY PATRIOT 
SETTLEMENT RESOURCES LLC) 
* TENTATIVE RULING: * 
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Hearing continued to 3/12/21 at 9:00 a.m. in Dept. 07 at the request of moving party.  
 

 

17.  TIME:  9:00   CASE#: MSN20-1970 
CASE NAME: RE FLORENCIA TUAUMU 
HEARING ON APPROVAL FOR TRNS OF STRUCTURED STLMNT PAYMENTS ( 
FILED BY PETITIONER) 
* TENTATIVE RULING: * 
 
Granted. 
 

  

18.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY WINDELER DEVELOPMENT GROUP, INC., ROBERT FITZSTEPHENS 
* TENTATIVE RULING: * 
 
The hearing is continued to March 5, 2021, at 9:00 a.m., in Department 07. 
 

  

19.  TIME:  9:02   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SAN RAMON UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The Court has before it a motion for summary judgment (“MSJ”) brought by defendant 
San Ramon Valley Unified School District (the “District”). The MSJ relates to the sole remaining 
cause of action in the currently operative third amended complaint (“3AC”) filed by plaintiff 
Darlene Hale (“Hale”), for retaliation in violation of Labor Code section 1102.5. (The Court notes 
here that the 3AC originally contained a second cause of action, but that cause of action was 
dismissed in September 2020.) 

Brief Factual Background 

The factual background is taken from the 3AC. The Court recites these alleged facts merely to 
provide a background for its discussion and analysis of the MSJ; the Court is not accepting the 
factual allegations of the 3AC (or any inferences drawn therefrom) as true. 

Hale was employed by the District as a school principal for nine years. (3AC ¶ 3.) In 2014 and 
2015, the District asked Hale to engage in unlawful practices with respect to students with 
disabilities. Hale resisted the District’s request that she break the law. As a consequence of 
Hale’s refusal to break the law with respect to the special education programming at her school, 
the District retaliated against Hale by harassing her and ultimately forcing her to resign under 
threat of termination or demotion in March 2016. (3AC ¶¶ 5-12.) The 3AC also alleges that the 
harassment caused Hale to suffer mental problems, and that the termination and harassment 
was “because of [Hale’s] mental disability, stress caused by and exacerbated by [the District].” 
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(3AC ¶ 12.) 

Legal Standards 

Summary Judgment 

The District contends that the first cause of action has no merit under CCP section 437c(o)(1), 
because Hale cannot establish one or more elements of her cause of action. Section 437c(p)(2) 
supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to the cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action … The plaintiff or cross-complainant shall not rely upon the 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists. 

As the party moving for summary judgment, the District has the burden of persuasion to show 
there is no triable issue of material fact exists and thus it is entitled to judgment as a matter of 
law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the District 
successfully meets this burden does the burden shift to Hale to make her own prima facie 
showing of the existence of a triable issue of material fact. (Id.; see also Chern v. Bank of 
America (1976) 15 Cal.3d 866, 873.) 

In ruling on the MSJ, the Court is mindful that it may not grant summary judgment based on 
inferences reasonably deducible from the evidence, if those inferences are contradicted by other 
inferences or evidence. (CCP § 437c(c).) Further, the Court may not weigh Hale’s evidence 
against the District’s evidence as though it were the trier of fact. (Aguilar, supra, 25 Cal.4th at p. 
856.) The Court must “nevertheless determine what any evidence or inference could show or 
imply to a reasonable trier of fact.” (Id.; emphasis in original.)  The Court must draw all 
reasonable inferences from the evidence in the light most favorable to the opposing party. (Id. at 
p. 843.) Put another way, the Court must “consider what inferences favoring the opposing party 
a fact finder could reasonably draw from the evidence.” (Binder v. Aetna Life Ins. Co. (1999) 75 
Cal.App.4th 832, 839.) 

Specific to this Case 

At the outset, the parties disagree about the analytical framework that applies to the MSJ. 

The District contends that McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792 and its 
progeny provide the controlling legal standard for analyzing Hale’s retaliation cause of action. 

McDonnell Douglas 

McDonnell Douglas is a United States Supreme Court case relating to employment 
discrimination whose analytical framework has been adopted by the California Supreme Court. 
Accordingly, that analytical framework—as stated by the California Supreme Court—controls 
here, if applicable. 
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Our Supreme Court has explained that framework: 

In FEHA employment discrimination cases that do not involve mixed motives, we 
have adopted the three-stage burden-shifting test established by [McDonnell 
Douglas] … a plaintiff has the initial burden to make a prima facie case of 
discrimination by showing that it is more likely than not that the employer has 
taken an adverse employment action based on a prohibited criterion. A prima 
facie case establishes a presumption of discrimination. The employer may rebut 
the presumption by producing evidence that its action was taken for a legitimate, 
nondiscriminatory reason. If the employer discharges this burden, the 
presumption of discrimination disappears. The plaintiff must then show that the 
employer’s proffered nondiscriminatory reason was actually a pretext for 
discrimination, and the plaintiff may offer any other evidence of discriminatory 
motive. The ultimate burden of persuasion on the issue of discrimination remains 
with the plaintiff. 

(Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 214-215.)  

The MSJ focuses on evidence the District contends rebuts any presumption that might have 
arisen in favor of Hale; that is, evidence the District argues establishes that Hale’s employment 
was terminated for a legitimate, nonretaliatory reason (that the District lost confidence in Hale’s 
ability to discharge her duties as a school principal). 

By contrast, Hale contends that the resolution of the MSJ is controlled by Labor Code section 
1102.6, which says:  

once it has been demonstrated by a preponderance of the evidence that an 
activity proscribed by Section 1102.5 was a contributing factor in the alleged 
prohibited action against the employee, the employer shall have the burden of 
proof by clear and convincing evidence that the alleged action would have 
occurred for legitimate, independent reasons even if the employee had not 
engaged in acidity protected by Section 1102.5. 

(Hale Opp. 11:27-12.5; Labor Code § 1102.6.) 

The Court considers that its first task is to determine whether its analysis must be guided by the 
McDonnell Douglas framework, or if Labor Code section 1102.6 controls here. 

By its plain language, Labor Code section 1102.6 could only apply to this case if it has been 
“demonstrated by a preponderance of the evidence” that an activity prohibited by section 1102.5 
was a contributing factor in the termination of Hale’s employment. Labor Code section 1102.5(c) 
prohibits an employer (like the District) from retaliating against an employee (like Hale) for 
“refusing to participate in an activity that would result in a violation of state or federal statute, or 
a violation of or noncompliance with a local, state, or federal rule or regulation.”  

The question, then, is whether it has been “demonstrated by a preponderance of the evidence” 
that Hale’s employment was terminated in retaliation for her refusal to violate the law. Certainly, 
the 3AC alleges that Hale’s employment was terminated in retaliation for her refusal to violate 
the law. (3AC ¶¶ 11-12, 16-18.) 

Hale does not cite anything that would compel a conclusion that it has been “demonstrated by a 
preponderance of the evidence” that her employment was terminated in retaliation for her 
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refusal to violate the law. Hale has not cited any cases where the clear and convincing standard 
articulated in section 1102.6 was applied at the summary judgment stage in a section 1102.5 
retaliation case, and the Court’s research has not located any such case. 

In its reply, the District cites Harris and says that section 1102.6 is only triggered if the District 
seeks a “same decision defense,” that is, if the District argues that even if prohibited 
discrimination animated its decision to terminate Hale’s employment in part, it would have made 
the same decision relying solely on a separate, legitimate, non-discriminatory reason. (Harris, 
supra, 56 Cal.4th at p. 213.)  

The Court does not read Harris to directly discuss the applicability of section 1102.6 to summary 
judgment proceedings, and it does not appear to control directly the applicability of section 
1102.6 to this matter, although it does seem to confirm the District’s view that section 1102.6 
would apply in this context only if the District sought a “same decision defense.”  

More compelling is a line of cases including Patten v. Grant Joint Union High School Dist. 
(2005) 134 Cal.App.4th 1378, which was cited by the District to support its position that the 
McDonnell Douglas burden-shifting analysis applies here. For example, in Hager v. County of 
Los Angeles (2014) 228 Cal.App.4th 1538, the Second District Court of Appeal said: 

In a whistleblower retaliation lawsuit brought under Labor Code section former 
1102.5, subdivision (b) … the plaintiff must establish a prima facie case of 
retaliation. The plaintiff must show he engaged in protected activity, his employer 
subjected him to an adverse employment action, and there is a causal link 
between the two. If the plaintiff meets his prima facie burden, the defendant has 
the burden to prove a legitimate, nonretaliatory explanation for its actions. 
To prevail, the plaintiff has to show that the explanation is a pretext for the 
retaliation. 

(Id. at p. 1540.) 

The Court’s research located several additional cases applying the McDonnell Douglas burden-
shifting analysis to section 1102.5 retaliation cases. (See, e.g., Mokler v. County of Orange 
(2007) 157 Cal.App.4th 121, 138; Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, 
1453.) Mokler specifically discusses the “same decision defense” that Harris discusses. While 
the discussion in Mokler was in the context of a trial, the Court finds it persuasive here: 

A retaliation claim may be proved in two different ways. [¶] First, a plaintiff may 
prove retaliation by circumstantial evidence. In these cases, the plaintiff is 
required to first establish a prima facie case of retaliation. Once established, the 
defendant must counter with evidence of a legitimate, nonretaliatory explanation 
for its acts. If the defendant meets this requirement, the plaintiff must then show 
the explanation is merely a pretext for retaliation. [Citations.] 

Second, retaliation may be proved by direct evidence. Where a plaintiff offers 
direct evidence of discrimination that is believed by the trier of fact, the defendant 
can avoid liability only by proving the plaintiff would have been subjected to the 
same employment decision without reference to the unlawful factor. Where direct 
evidence of retaliation is shown, the burden shifting analysis imposed in 
circumstantial evidence cases does not apply. 
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(Id. at p. 138; citations and quotation marks omitted.) 

“Direct evidence is evidence which, if believed, proves the fact of [discriminatory animus] without 
inference or presumption.” (Morgan v. Regents of University of California (2000) 88 Cal.App.4th 
52, 67; citations and quotation marks omitted.)  

When attempting to distinguish between a direct evidence case and a circumstantial evidence 
case, it is worth noting that plaintiffs in these types of employment cases rarely have direct 
evidence of problematic intent; that intent almost always has to be proven by circumstantial 
evidence. (See, e.g., Hersant v. Department of Social Services (1997) 57 Cal.App.4th 997, 
1002; Clark v. Claremont University Center (1992) 6 Cal.App.4th 639, 662.)  

Upon reviewing the allegations of the 3AC, it appears to the Court that if this case went to trial, 
it would be a circumstantial evidence case, rather than a direct evidence case. At trial, Hale 
would almost certainly offer evidence of what she considered to be the District asking her 
to violate the law and evidence of her refusal to do so. She would then offer evidence of what 
she considered to be harassing conduct by the District and its employees. She would then offer 
evidence that her employment ended in March 2016, and she would ask the finder of fact to 
draw the inference that the end of her employment was causally related to her refusal to violate 
the law, rather than to any other explanation the District might offer.  

Also persuasive on this point is Wills v. Super. Ct. (2011) 195 Cal.App.4th 143, which 
specifically addressed the summary judgment context; specifically, addressing the McDonnell 
Douglas analysis to a summary judgment motion brought by an employer. To prevail on 
summary judgment, the District must “either (1) negate an essential element of [Hale’s] prima 
facie case … or (2) establish a legitimate, [nonretaliatory] reason for” the termination of Hale’s 
employment. If the District makes the required showing, Hale must then offer “substantial 
evidence” of pretext or intentional discrimination. (Id. at p. 160.)  

The Court concludes that the clear and convincing standard articulated by Labor Code section 
1102.6 does not apply to the disposition of the MSJ presently before the Court. While the Court 
could locate no authority directly stating that the clear and convincing standard of section 1102.6 
does not apply to summary judgment proceedings in retaliation cases, and the District has not 
cited any such case, the Court likewise could not locate a case applying that standard to a 
summary judgment motion, and Hale has not cited such a case. The Court concludes that 
(i) the lack of any authority applying the clear and convincing standard in the summary judgment 
context; (ii) the cases cited above that do apply the McDonnell Douglas framework to these 
types of cases; and (iii) a synthesis of Harris and Mokler (the McDonnell Douglas framework 
applies in a circumstantial evidence case and might not in a direct evidence case; this case 
appears to be a circumstantial evidence case, as most cases of this type are) compels the 
conclusion that the clear and convincing standard articulated by section 1102.6 does not control 
the analysis of the MSJ in this case and that the Court should (and will) apply the McDonnell 
Douglas framework. 

Analysis 

Termination for a Legitimate, Nonretaliatory Reason 

Citing Education Code section 44951 and Hayes v. Temecula Valley Unified School Dist. 
(2018) 21 Cal.App.5th 735, the District says that it could terminate Hale’s employment without 
cause. Hale does not appear to contest that conclusion, and the Court generally agrees with it. 
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The District contends that its legitimate, nonretaliatory reason for terminating Hale’s 
employment was that it lost confidence in her ability to discharge her duties effectively. 
(See MSJ at 1:9-14 [“Simply put, the District received countless complaints and criticism from 
parents and staff [about Hale] … The District lost confidence in [Hale] as a school principal.”]; 
Shelton Dec. ¶ 20 [“In early 2016 … I decided to recommend that the Board not renew [Hale’s] 
employment due to a loss of confidence in [Hale’s] leadership.].) 

It is fair to summarize the District’s evidence in the following way: the District received 
complaints from parents, teachers, other staff, and the teachers’ union concerning Hale’s 
leadership style. (E.g., SSUMF Nos. 2-8; 12; 16-17; 28-33; 37-39; 52; 54; 56; 60-61. 
[describing various complaints related to Hale and her leadership style, as well as her 
relationships with teachers, parents, and the community at large].) 

The District’s burden on this point is not particularly heavy; the Court concludes that the District 
has met its burden. (Morgan, supra, 88 Cal.App.4th at p. 68; Reeves v. Sanderson Plumbing 
Products, Inc. (2000) 530 U.S. 133, 142.)  

Pretext 

As set forth above, if the District adduces evidence that the reason it terminated Hale’s 
employment was legitimate and nonretaliatory, then the burden shifts back to Hale to 
demonstrate pretext. (Mokler, supra, 157 Cal.App.4th at p. 140.)  

Pretext may be established “either directly by persuading the court that a [retaliatory] reason 
more likely motivated the employer or indirectly by showing that the employer’s proffered 
explanation is unworthy of credence.” (Morgan, supra, 88 Cal.App.4th at p. 68.) While 
circumstantial evidence is often the only way to for a plaintiff to demonstrate retaliation, 
since retaliation generally consists of “subjective matters only the employer can directly know, 
i.e., [employer’s] attitude toward the plaintiff and [employer’s] reasons for taking a particular 
adverse action,” irrespective of the sort of evidence offered, “[t]he central issue is and should 
remain whether the evidence as a whole supports a reasoned inference that the challenged 
action was the product of … retaliatory animus.” (Mamou v. Trendwest Resorts, Inc. (2008) 165 
Cal.App.4th 686, 713, 715.) 

The parties agree that any activity that could be considered protected activity within the 
meaning of Labor Code section 1102.5 began in 2014. (MSJ at 6:16-17; Opp. at 8:4-11.) 

In her opposition, Hale principally points to her evaluations to support her contention that the 
District’s position that it terminated her employment owing to its lack of confidence in her 
abilities, rather than in retaliation for her refusing to violate the law in relation to special 
education, its pretextual.  

Specifically, Hale cites District Exhibits 18, 30, 31, 40, and 46. The Court examines each 
of these. 

1. Exhibit 18: November 7, 2014 Standards Based Assistance Plan (Exhibit D-41 to 
the Hale Deposition) 

This appears to be a document prepared by Carol Loflin and intended to set specific goals for 
Hale to improve her performance. In that document, Hale was to “[r]eflect on personal 
leadership practices and recognize their impact and influence on the performance of others.” 
And to achieve this, she was to “receive direction regarding special education issues and 
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concerns from Director of Special Education.” Hale also was directed to “[e]nsure that the school 
operates consistently within the parameters of our strategic plan and all legal requirements.” 

2. Exhibit 30: June 22, 2015 Standards Based Assistance Plan (HALE003142-144.) 

This likewise appears to be a document prepared by Carol Loflin and intended to set specific 
goals for Hale to improve her performance. It appears to be the same type of document as 
Exhibit 18, albeit approximately seven months later. The only remark that appears even 
potentially relevant here is “[Hale] will reflect upon district policies and come up with her own 
solutions/resolutions when making decisions. These decisions can then be ‘run by’ her 
supervisor/program supervisor for input if in question.” 

3. Exhibit 31: June 30, 2015 Administrator Final Summary Evaluation (HALE003135-
141.) 

Exhibit 31 appears to have been prepared at the same time as Exhibit 30, also by Loflin. Exhibit 
31 appears to evaluate Hale on six (6) different categories: (i) Vision; (ii) School Culture; 
(iii) Operational Effectiveness; (iv) Community Relations; (v) Professional Responsibilities; 
and (vi) Leadership. There also is a final section entitled “summary comments.” The comments 
for standards (i), (ii), and (iii) are quite positive. Standard (iv) has some negative comments 
concerning Hale’s purported favoritism toward some teachers at the expense of others, and her 
purported difficulty in considering viewpoints different from her own. Hale received a rating of 
“unsatisfactory” for standard (v). The comments are critical of Hale’s communication style, and 
then go on to say: 

Finally, there are continued concerns around [Hale’s] leadership as it pertains to 
special education and her special education staff. 

With respect to standard (vi), leadership, Hale received a rating of “satisfactory,” a rating that, 
according to Exhibit 31, required “specific directives … to direct the actions and efforts of the 
employee and the supervisor to support the improvement of professional practices in the given 
standard.” Plainly, then, a rating of “satisfactory” is not really “satisfactory.” The comments here 
appear to support Hale’s narrative: 

This year [Hale] had to make changes to the special education model on her site. 
Throughout this process, [Hale] and some members of the special education staff 
on her site did not appear to openly embrace these changes. [Hale] needs to 
continue to assist staff with understanding the reasoning behind the expected 
adjustment in this model so that students’ programs truly respond to their needs 
through more individualized determination of support versus utilizing a more 
general delivery structure. [Hale], as leader, needs to work with her staff to best 
understand the larger political contexts of their work. 

This comment appears to support Hale’s position that the District’s issues with her performance 
were rooted in her refusal to “openly embrace” changes to the special education model at 
Baldwin, and her failure to “understand the larger political contexts” of that. 

4. Exhibit 40: January 7, 2016 Standards Based Assistance Plan (DEF000001-002) 

This appears to be a document prepared by Carol Loflin and intended to set specific goals for 
Hale to improve her performance. The Court does not find much, if anything, in Exhibit 40 
relevant to the issue of pretext. 
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5. Exhibit 46: February 23, 2015 Administrator Evaluation—Mid-year Meeting 
(DEF000034-0035) 

This document appears to have been jointly prepared by Loflin and Hale. In it, Loflin praises 
Hale’s “coaching model” for staff as “truly supportive of teachers and their ongoing learning.” 
Loflin praises other steps Hale had taken as “strongly support[ing] the rigorous instructional 
program at John Baldwin Elementary.” Loflin goes on to remark “I am still under the impression 
that [Hale] and some of her special education staff have not fully embraced nor fully understand 
the intent of [the District’s expectations concerning changes to the special education program]. 
However, [Hale] is working with the team to make these changes, as she has been directed to 
do so.” The document concludes by noting that Hale “must continue to work on how she 
communicates with others when she may not be in agreement.” 

Finally, Hale refers the Court to the deposition testimony of Keith Rogenski. The relevant 
testimony can generally be summarized as confirming that there was conflict between Hale and 
Loflin concerning the changes to the special education model at Baldwin.  

Bizarrely, given the focus of the MSJ, the reply brief appears to be mostly devoted to arguing 
that the District’s desired changes to Baldwin’s special education programming complied with 
the law. Perhaps. But that is not the focus of this motion, and the Court will not analyze that 
issue in response to the reply brief, when the MSJ only sought judgment on one isolate basis: 
that even if Hale could make out a prima facie case, the District ought to prevail on the 
“legitimate, nonretaliatory reason” prong of the analysis. 

What the Court must do to rule on the MSJ that the District filed is analyze the admissible 
evidence adduced by each party and apply the McDonnell Douglas framework. The Court finds 
that the District met its burden of producing evidence of a legitimate, nonretaliatory reason for 
the termination of Hale’s employment. Accordingly, the burden shifted to Hale to demonstrate 
pretext.  

The Court finds that Hale has met that burden sufficient to avoid summary judgment. 
The District cited Morgan for the standard on pretext, but left out the crucial passage, which 
the Court has bolded: 

To avoid summary judgment, [Hale has] to offer substantial evidence that the 
employer’s stated [nonretaliatory] reason for the adverse action was untrue or 
pretextual … such that a reasonable trier of fact could conclude the employer 
engaged in intentional [retaliation] … [Hale] must demonstrate such weaknesses, 
implausibilities, inconsistencies, incoherencies, or contradictions in the [District’s] 
proffered legitimate reasons for its action that a reasonable factfinder could 
rationally find them unworthy of credence, and hence infer that the 
[District] did not act for the asserted [non-retaliatory] reasons. 

(Morgan, supra, 88 Cal.App.4th at p. 75; italics in original, bold supplied.) 

The Court’s task in ruling on the MSJ is not to speculate about what a finder of fact would 
conclude or infer based on the evidence, or to itself assume that role and definitively conclude 
what a finder of fact would or should conclude or infer; the Court’s task is to identify what a 
finder of fact could reasonably conclude or infer based on the evidence. Here, the question is, 
as stated above, “whether the evidence as a whole [could support] a reasoned inference that 
the challenged action was the product of … retaliatory animus.” (Mamou, supra, 165 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/05/21 

 
 

- 14 - 

Cal.App.4th at pp. 713, 715.) The evidence demonstrates that the District had some issues with 
Hale’s leadership and communication style. But it also appears that Loflin believed Hale was 
making progress addressing those issues. The evidence also shows that some of the negative 
comments in Hale’s evaluations were related to her resistance to the new special education 
model—which, for purposes of this motion, the Court has assumed were not legal. (Certainly, 
at any trial of this matter, that might be a disputed issue; the Court is not deciding that issue 
here.) It might be that a finder of fact determines that the District really did just lose confidence 
in Hale’s leadership abilities and that was the reason her employment was terminated. But 
there is sufficient evidence for the Court to conclude that a finder of fact could rationally find 
that explanation for the termination of Hale’s employment unworthy of credence. (Morgan, 
supra, 88 Cal.App.4th at p. 75.)   

Evidentiary Issues 

The Court need only rule on those evidentiary objections relevant to its disposition of the MSJ. 
(CCP § 437c(q).)  

Here, because the Court’s conclusion rests on a finding that Hale has met her burden on the 
question of pretext, and the District’s evidence is aimed at establishing a legitimate, 
nonretaliatory reason for the termination of Hale’s employment, Hale’s objections to the District’s 
evidence are irrelevant; that is, Hale prevails on the MSJ despite the admission of the District’s 
evidence. Thus, the Court declines to rule on Hale’s objections. 

With respect to the District’s objections to Hale’s evidence, the Court has relied, in its finding on 
pretext, on evidence adduced by the District itself and on the deposition testimony of Keith 
Rogenski. The District does not object to the deposition testimony of Rogenski, and it does not 
object to its own evidence. Accordingly, the District’s evidentiary objections are likewise 
irrelevant and the Court declines to rule on them. 

The MSJ is denied. In the event that this ruling is contested in a timely manner, the hearing will 
be at 10.30 a.m. 
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20.  TIME:  9:00   CASE#: MSN20-1712 
CASE NAME: STALLWORTH VS CITY OF MARTINEZ 
HEARING ON PETITION TO/FOR RELIEF FROM CLAIM REQUIREMENTS FILED 
BY VERONICA STALLWORTH 
* TENTATIVE RULING: * 
 

Petitioner Veronica Stallworth’s petitioner for relief from the government claim 

requirement is granted.  

Government Code section 946.6(c)(1) requires the trial court to grant a petition for relief 

from timely filing a government claim if (1) the court finds that an application for leave to present 

a late claim was made within a reasonable time, not to exceed one year after accrual of the 

claim, (2) the application was denied or deemed denied, and (3) the failure to present the claim 

was through mistake, inadvertence, surprise, or excusable neglect. (Government Code 

§946.6(c)(1); see also Ebersol v. Cowan (1983) 35 Cal.3d 427, 431-432.) If there is a showing 

of mistake, inadvertence, surprise, or excusable neglect then the petition must be granted 

unless the public entity establishes that it would be prejudiced in the defense of the claim. (Ibid; 

see also Moore v. Cal. (1984) 157 Cal.App.3d 715, 726.) The standard for mistake, 

inadvertence, surprise, or excusable neglect is the same as under Code of Civil Procedure 

section 473 for relieving a party from a default judgment. (Ebersol, supra, 35 Cal.3d at 435.)  

Petitioner claims she was injured during a trip and fall incident on a sidewalk in Martinez 

on August 9, 2019. Petitioner first contacted her attorney on November 4, 2019 and then 

retrained her current attorney on December 20, 2019. (Larsen reply decl. ¶3.) Petitioner’s 

attorney, Brian Larsen, acknowledges that Petitioner was required to file a government claim 

with the City of Martinez by February 9, 2020. This did not occur, however, because Larsen’s 

office failed to calendar this deadline due to mistake and inadvertence. (Larsen decl. ¶4.) In his 

reply declaration, Larsen explained that his staff calendared a two year deadline for Petitioner’s 

case, but failed to calendar the 6 month deadline for government claims due to an oversight or 

lack of understanding. (Larsen reply decl. ¶4.) Larsen takes responsibility for this mistake. 

(Larsen reply decl. ¶5.)  

Larsen does not state when this mistake was discovered, but explains that once the 

mistake was realized, his office promptly submitted an application for leave to present a late 

claim to the City. (Larsen decl. ¶5.) This application was sent to the City on June 9, 2020 and 

was subsequently denied. (Larsen decl. ¶6-8.)  

In Nilsson v. Los Angeles (1967) 249 Cal.App.2d 976 the petitioner hired an attorney 

before the time to file a government claim expired, but the attorney failed to timely file the 

government claim “entirely due to an office error in calendaring a date”. (Id. at 978.) Petitioner 

filed a government claim about one month after the deadline and then filed an application for 

leave to present a late claim about five months later, which was denied. (Ibid.) Petitioner then 

filed a petition for leave to present a late claim, which was denied by the trial court. The Court of 

Appeal reversed. It found that the attorney’s declaration was sufficient to show excusable 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/05/21 

 
 

- 16 - 

neglect by the attorney. The Court of Appeal also explained that a claimant must acted with 

reasonable diligence after discovering his error, but the several months delay here was 

immaterial because the respondent had not shown any prejudice by the delay. (Id. at 982.)   

The Court finds that the calendaring error by Larsen’s office, for which he takes 

responsibility, constitutes excusable neglect.  

The City argues that there is no explanation for the delay in bringing the application for 

leave to present a late claim. The application for leave to present a late claim was submitted to 

the City within the outside limit of one year. Larsen does not state when he first discovered the 

calendaring error. Thus, it is possible that Larsen discovered the calendaring error in February 

and waited four months to bring the application. Without an explanation for the delay, four 

months is pushing the limits on reasonableness. The Court finds, however, that four months is 

within a reasonable time.  

In addition, Nilsson considered a similar timeliness issue and found that the lack of 

prejudice was an important consideration. The government claim in Nilsson was submitted one 

month late and an application for leave to present a late claim was submitted four months after 

that. The attorney in Nilsson failed to identify when the error was discovered and instead stated 

that “immediately upon discovery of the late date, claim was presented and filed.” (Nilsson, 

supra,  249 Cal.App.2d at 978.) The court found that delay of several months in filing an 

application for leave to present a late claim was immaterial “in the absence of any showing of 

prejudice to the City… .” (Id. at 981.)  

Having found that the application for leave to present a late claim was timely and that 

Petitioner’s attorney committed excusable neglect, the burden now shifts to the City to show that 

it will be prejudiced if this petition is granted. The City offers no evidence of prejudice and 

instead attempts to place the burden on Petitioner to prove the lack of prejudice. As the statute 

and case law makes clear, the City has the burden of showing prejudice and it has not met its 

burden.  

The City also argues that the Petitioner did act swiftly in hiring her attorney. This 

argument fails. Had Petitioner hired her attorney after the time to file a government claim had 

passed then such a fact would warrant consideration. But here, the issue is whether Petitioner’s 

attorney engaged in excusable neglect. Whether Petitioner hired her attorney two months before 

the deadline or one day after her injury does not change the analysis of whether a calendaring 

error constituted excusable neglect. 
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21.  TIME:  9:00   CASE#: MSC19-02409 
CASE NAME: SANTOS  VS.  A COMFORT RIDE 
HEARING ON MOTION FOR SEPARATE TRIAL 
FILED BY GENESIS INSURANCE SERVICES (USA), INC. 
* TENTATIVE RULING: * 
 
Pursuant to Code of Civil Procedure section 1048(b), Cross-Defendant LA General Insurance 
Marketing’s unopposed motion for a separate trial is granted.  The next trial date is converted to 
a case management conference. 
 

  

22.  TIME:  9:00   CASE#: MSC19-02409 
CASE NAME: SANTOS  VS.  A COMFORT RIDE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JANET ANNE BAENA VALENCIA 
* TENTATIVE RULING: * 
 
 

Before the Court is Defendant Janet Anne Beana Valencia’s motion for summary 
judgment. For the reasons that follow, the motion is denied.  

Defendant Valencia moves for summary judgment on the basis that as a director 
and officer of Defendant JBaens Corporation, she is immune from liability for tortious acts of 
the corporation, and that she had no personal involvement in the accident that gave rise to 
Plaintiff’s claims. 

Plaintiff counters that Defendant Valencia’s liability in this action is distinct from her role 

as a director and officer and arises instead from the facts that Valencia personally owned the 

vehicle involved in the accident; the insurance policy for the vehicle is in Valencia’s name; and 

Valencia personally trained the driver of the vehicle. 

Defendant Valencia replies that (1) the vehicle was owned by Corporate Defendant 

JBaens, not her personally; (2) Valencia’s status as policyholder for the relevant insurance does 

not affect her immunity from liability as a director and officer of JBaens; and (3) Valencia’s role 

in training the driver is also irrelevant to her corporate immunity, as she undertook this training 

on behalf of Defendant JBaens. 

Standard 

A “motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Code of Civil Procedure § 437c(c). “[F]rom commencement to 

conclusion, the party moving for summary judgment bears the burden of persuasion that there is 

no triable issue of material fact and that he is entitled to judgment as a matter of law.” (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) The court shall consider all of the evidence 

set forth in the papers, except the evidence to which objections have been made and sustained 
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by the court, and all inferences reasonably deducible from the evidence. (Code of Civil 

Procedure § 437c(c).)  

A defendant bears the burden of persuasion that one or more elements of’ the 

cause of action in question cannot be established, or that there is a complete defense thereto. 

(Id., § 437c, subd. (o)(2).)” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

Analysis 

The parties’ separate statements reveal three areas of dispute: first, whether Defendant 

Valencia personally owned the vehicle (Plaintiff’s Separate Statement # 1, 2, and 5); second, 

whether Plaintiff is personally liable as a result of having participated in the training of the driver 

involved in the accident (Plaintiff’s Separate Statement # 3); and third, whether Plaintiff is 

personally liable because she is the named insured for the vehicle. (Plaintiff’s Separate 

Statement # 4.) 

The Court finds that there is a material factual dispute as to the ownership of the vehicle.  

Vehicle ownership is central to the apportionment of liability under California Vehicle Code 

§ 17150 and at common law. Although it would readily dispose of this issue, no party has 

produced title documents for the vehicle. Instead, Plaintiff has produced insurance application 

documents wherein Defendant is identified as the applicant for insurance but not expressly 

identified as the vehicle owner (Declaration of Gary Angel “Angel Decl.”, Exhibit 1); deposition 

testimony for Defendant Valencia wherein she does not admit to personally owning the vehicle 

(Angel Decl, Exhibit 4); and Requests for Admission wherein she expressly disputes that she 

represented that she was the sole registered owner of the vehicle. (Angel Decl., Exhibit 3, p. 3.) 

In response, Defendant Valencia cites Defendant JBaens’ corporate filings with the California 

Secretary of State, which do not address the ownership of the vehicle, and a declaration from 

Defendant Valencia that is also silent as to ownership of the vehicle.  

The Court also finds that there is a material factual dispute as to the capacity in which 

Ms. Valencia undertook training of the driver. Plaintiff argues that Defendant acted on her own 

behalf or on behalf of an apparently unincorporated entity called “Always Available DME”. 

(Plaintiff’s Separate Statement # 3.) Defendant Valencia maintains that she was acting as a 

director and officer of JBaens and that “Always Available DME” is a fictitious business name for 

JBaens. None of the evidence the parties cite is dispositive. The Court further notes that the 

liability analysis for training activities may be affected by a finding that the vehicle belonged to 

Defendant Valencia personally.  

Finally, having found these material factual disputes, the Court need not make a 

determination as to the legal implications of the undisputed fact that the insurance policy is in 

Defendant Valencia’s name personally. 

For these reasons, the motion for summary judgment is denied. 

Defendant Valencia’s Request for Judicial Notice:  
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 The Court takes judicial notice of the Complaint and Amendment to Complaint as well as 

the Statement of Information filed with the California Secretary of State, but notes that none of 

these documents were required for disposition of the motion. 

Defendant Valencia’s Evidentiary Objections: 

1. Angel Decl., paragraph 3, lines 3-13: the Court need only rule on those objections to 
evidence that were material to the disposition of the motion. See CCP § 437c(q). 
No ruling is required.  
 

2. Angel Decl., paragraph 5, lines 16-21: the Court need only rule on those objections to 
evidence that were material to the disposition of the motion. See CCP § 437c(q). 
No ruling is required. 
 

3. Angel Decl., paragraph 6, lines 22-25: the Court need only rule on those objections to 
evidence that were material to the disposition of the motion. See CCP § 437c(q). 
No ruling is required. 

 

  

 


